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DEFY 
John Maxwell writer in Dumfries, brother-german 


and executor qua neareſt in kin of the deceaſed 
William Maxwell of Carſwadda, 


1 


The PETITION of James Maxwell of Kirk- 
connel, ſon and heir of the late James Maxwell of 
Kirkconnel; and of Mrs Mary Riddel, relict of 

the ſaid deceaſed James Maxwell. 


| F this date, James Maxwell younger of Kirkconnel Feb.27.1734. 
granted a bill to William Maxwell of Carſwadda, 
() for the ſum of L. 38 Sterling, payable againſt the 1ſt 

of May then next. 

William Maxwell, the creditor in this bill, was at that time 
factor on the eſtate of Kelton ; and it does appear, that the mo- 
ney lent upon the foreſaid ſecurity, was part of the rents which 
he had uplifted from the tenants of that eſtate. For, from Mr 
Maxwell's journal or count-book, which 1s produced in proceſs, 
it appears, that, in December 1733, and February 1734, he 

had made two collections of the Kelton rents, amounting to —— 
L. 37: 7:6; under each of which, it is jotted, of William Max- 
well's hand - writing, That theſe collections were lent to young 
A Kirkconnel: 


E 
Kirkconnel : and accordingly Kirkconnel's bill is for L. 38 Ster- 
ling, which is only 12 8. 6 d. more than the amount of the col- 
lections; and it bears date the day immediately following the ſe- 
cond collection. The ſecond collection is ſtated in the journal 
as made upon the 26th, and the bill bears date the 27th Feb- 
ruary 1734. | | 
it would appear, that William Maxwell, on the foreſaid ac- 
count, did not confider this bill as a proper fund of his own; 
but that he had lent out the money, to bear intereſt for the be- 
hoof of his conſtituent, until the ſame ſhould be called for : and 
accordingly there is produced in proceſs, a ſtate of accounts, ho- 
lograph of William Maxwell himſelf, which he had made out 
with a view to a clearance with Lady Logan, his conſtituent ; 
in the laſl page of which, he takes credit for this bill, as an ar- 
ticle of his diſcharge, propoſing to indorſe it over to the lady as 
ſo much of her money, which he had lent out for her be- 
hoof on the foreſaid ſecurity : and in this account he likewiſe 
takes credit for a bill, drawn by him upon, and accepted by, 
John Macgeorge of Cocklick, dated 13th February 1742, for 
the ſum of L. 3o Sterling; and for a bill granted to him by 
William Maxwell of Munchies, dated 4th March 1742, for 
L. 28: 8: 4 Sterling. 8 ; 
The foreſaid accounts, though made out ſeveral years before 
Carſwadda's death, were not cleared betwixt him and Lady Lo- 
gan. He for ſome years before his death was in a bad ſtate of 
health, which prevented his ſettling theſe accounts, or attending 
properly to buſineſs: But it would appear, that as he did not 
conſider theſe bills as his own proper money, that therefore he 
did not chuſe to intromit therewith ; but allowed the ſame to lie 
over, in the view of giving them up to his conſtituent when his 
accounts came to be fitted and cleared. And accordingly a cor=- 
reſpondence ſeems to have paſſed betwixt him and Mr Andrew 
Hunter, who was the Lady Logan's doer, relative to this bill ; 
and there is produced in proceſs a letter from Mr Hunter to 
Carſwadda, dated the 11th July 1747, in which he writes, 
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te As for that money lent to Kirkconnel, &c. I will not yet give 
« you any orders anent it; but ſhall notice after this, if any ad- 
« judications be paſſing againſt Kirkconnel, and write you, I 
©« am,” Sc. The reſpondent, in the courſe of this action, ap- 
plied to Mr Hunter for the letter, in anſwer to which the fore- 
faid letter was wrote : he ſays, that he has not preſerved it, not 
judging it to be now of any conſequence. 

Carſwadda died in September 1762 ; upon which the reſpon- 
dent his brother, who had procured himſelf decerned and con- 
firmed executor qua neareſt in kin to the defunct, brought an 
action before your Lordſhips, againſt James Maxwell, now of 
Kirkconnel, as repreſenting the deceaſed James Maxwell of Kirk - 
connel his father, the accepter of the foreſaid bill; and alſo a- 
gainſt Mary Riddel his relict, as repreſenting him pave, for 
payment of the contents; and alſo againſt Ebenezer Macgeorge 
of Cocklick, as repreſenting John Macgeorge his father, for 
payment of the contents of the foreſaid bill, granted by him to 
Carſwadda; and alſo againſt William Maxwell of Munchies, 
for payment of the other bill above mentioned, granted by him 
to Carſwadda in the 1742. 

This action came, in courſe, before the Lord Auchinleck Or- 
dinary ; and Munchies having died before the action came to be 
called, the reſpondent inſiſted againſt the other two defenders : 
and no compearance having been made for the now petitioner ; 
and it having been contended, upon the part of Mr Macgeorge, 
That action did not lie after ſo long a taciturnity ; the Lord 


Ordinary, of this date, pronounced the following interlocutor: cb. 11. 1763. 


« Decerns in abſence againſt the defenders James Maxwell and 
« Mary Riddel, in the terms of the libel againſt them: and before 
© anſwer allows the procurator for Ebenezer Macgeorge to give in 
te a condeſcendence of the deciſions refuſing action upon bills, in 
« reſpect of the taciturnity, and not timeouſly demanding pay- 
« ment; and from which he would infer, no action ſhould lie 
<«« upon the one here purſued for; and that againſt next calling, 
« with certification.” 


Againſt 
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Age inſt this interlocutor a repreſentation was preferred upon 
the part of the petitioners; and the Lord Ordinary, upon advi- 


Aug. 6. 1766. ſing the ſame, with anſwers, of this date, pronounced the fol- 


lowing interlocutor. The Lord Ordinary having again con- 
« ſidered this repreſentation, with the anſwers, and Mr Andrew 
©« Hunter's letter, adheres to the former interlocutor, and refuſes 
« the deſire of the repreſentation ; ſuperſeding extract till the 1 5th 
© November.“ *% 

And upon adviſing a ſecond repreſentation for the petition- 


Nov.18. 1966.ers, his Lordſhip, of this date, pronounced this interlocutor. 


* TheLordOrdinaryhaving conſidered this repreſentation, with 


the former proceedings in this cauſe ; and particularly, that 
the bill in queſtion is not cut off by preſcription ; that there 
is no document of its having been paid ; and that the ta- 
citurnity is well accounted for from the creditor's books, 
“ which ſhows, that the contents of it were by him conſider- 
ed not to be his own, but to belong to the proprietor of 
the eſtate of Kelton, upon which eſtate he was factor, and 
* which is confirmed by Mr Hunter's letter in the 1747; ad- 
heres to the former interlocutor, and refuſes the deſire of the 
repreſentation.” 
The petitioners have reclaimed to your Lordſhips. The 
petition is ordained to be ſeen and anſwered; and in obe- 
dience thereto, this is humbly offered on behalf of the re- 
ſpondent. 
And, in the firſt place, The reſpondent does humbly beg 
leave to lay it down as a clear point, That no preſcription 
hath run againſt this bill. The bill was payable the 1ſt of 
May 1734, and this action was brought in December 1764. 
Bills, by the law of Scotland, are probative writings, They 
have always been conſidered as legal vouchers and grounds of 
debt; and the lieges have accordingly, in their tranſactions, 
been in uſe to rely upon them as permanent ſecurities for mo- 
ney : and, when that is the caſe, the reſpondent, with all 
| ſubmiſſion, cannot diſcover upon what grounds they can be 
limited, in their duration, to leſs than forty years. 
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No preſcription is known in the law of Scotland, except 

what | is introduced by poſitive ſtatute. Bills are mentioned 
in none of the ſtatutes eſtabliſhing the ſhorter preſcriptions. 
Sir George Mackenzie, in his obſervations upon the act 9. 
parl. 1669, does obſerve, That the parliament expreſsly re- 
fuſed to bring bills of exchange under the vicennial preſcrip- 
tion ; © becauſe that were to limit them by too narrow {ta- 
* tutes.” And if they do not fall under any of the ſhorter 
preſcriptions that from time to time have been eſtabliſhed in 
the law of Scotland, it muſt neceſſarily follow, that no pre- 
ſcription can take place againſt them, except the general pre- 
ſcription of forty years. 
Whether it would be expedient, that bills ſhould be limited 
to a {ſhorter period, is not the proper ſubject of inquiry be- 
fore a court of Juſtice; but until ſuch law 1s made, limiting 
their duration, full force and effect muſt be given to them, if 
purſued within the long preſcription. And it does not eaſily 
occur, how a court of law can make a ſhorter preſcription for 
them, when that very point ſeems to have been under the 
conſideration of the legiſlature, and it occurred to them to 
be improper to limit bills to a ſhorter period. 

The reſpondent {ſhall not diſpute, that, independent of 
preſcription, caſes may occur, where taciturnity, under cer- 
tain eircumſtances, will be ſufficient to cut down a legal 
voucher of debt, though found in the hands of the proper 
creditor. And accordingly various caſes are mentioned in the 
petition, where your Lordſhips denied action upon bills, al- 
though they were not ſtruck at by the long preſcription. A 
„ the ſame time the reſpondent muſt obſerve, that in wehen 
of this kind, it is not eaſy to argue from one caſe to another. 
Preſcription is defined with preciſion in the law; but what de- 
gree of taciturnity is ſufficient to cut down any claim, is an 
arbitrary queſtion: ſo that every caſe muſt be judged of upon 
its own circumſtances, and the /pecres fact: that does apply to 
it. The reſpondent apprehends, thar all the caſes mentioned 

in 
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in the petition do contain ſpecialties which difference them 
from the preſent caſe. 

As to the firſt caſe, Lady Forreſter contra Lord Elphingſton, 
the reſpondent cannot diſcover a reaſon for mentioning it. In 
that caſe, reſting owing was referred to the oath of party; 
and as the court were of opinion, that the oath did not prove 
the alledgeance, the defender behoved to be aſſoilzied. 

As to the ſecond deciſion, viz. 3 1ſt January 1749, Wal- 
Jace contra Lees, it is obſervable, that the point now in iſſue 
was there very little conſidered, The point upon which the 
defender chiefly reſted his cauſe, was, That the bills were 
null, as containing a penalty ; ; but the other defence was very 
overly mentioned ; nor is there a word of argument ſtated in 
anſwer to it upon the part of the purſuer: ſo that it is hum- 
bly ſubmitted if it can be conſidered as a deciſion upon the 
point now in iſſue. 

The next caſe mentioned in the petition, is, 13th December 
1751, Moncrieff contra Sir William Moncrieff. But your 


Lordſhips will obſerve, that in that caſe other circumſtances 


did occur beſides taciturnity alone, to induce a belief that the 
debt muſt have been paid. It had lien over without any de- 
mand for the ſpace of twenty-ſeven years, notwithſtanding 
that the bill did not bear intereſt, being only payable on de- 
mand : For although a miſſive was granted in the 1720, pro- 
miſing to pay intereſt, yet that miſſive was cut off by the vi- 
cennial preſcription ; and in that caſe Sir William Moncrieff, 
the creditor, had been under a ten years proſecution before 


the court of Exchequer, and could not afford to want his 


money. It is obvious that that caſe will not apply to the caſe 
where nothing but ſimple taciturnity can be alledged, 

The next cafe is, 20th February 1754, Andrew Lookup con- 
tra John Crombie, &*c. But neither is it ſimilar to Sg pre- 
ſenr. The bills there claimed were thirty years old; one of 
them was payable on demand, and bore no 3 and 


the debtor was long in labouring circumſtances. Under all 
which 
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which circumſtances it was not eaſy to believe, that the cre- 
ditor would have, during all that period, taken no ſtep either 
to operate his payment, or even to make the bill bear intereſt, 

The caſe gth January 1759, Wallace contra Murray, is like- 
wiſe widely different from the preſent. It had not only lien 
over for thirty years without any document taken upon it, 
but beſides, James Finlay ſon, the creditor in the bill, was in 
uſe to receive the clerk's dues, and to pay them to Clerk Mur— 
ray, who was the debtor in the bill; and therefore it could 
not be preſumed, that if the bill had been really due, he 
would not have retained his payment at ſome of the various 
clearances that intervened betwixt the parties. 

And as to the laſt. caſe mentioned in the petition, viz. 
Stewart contra Houſton, 1 5th July 1760, the circumſtances of 
it difference it widely from the preſent. For in that caſe, 
beſides that the bill had lien over for twenty-ſeven years with- 
out any document being taken upon it, other circumſtances 
did concur, which rendered it highly preſumable, that the 
bill had been extinguiſhed ſoon after it became due. It ap- 
peared that Mr Houſton the debtor was proprietor of a conſi- 
derable lime-work in the neighbourhood of Mr Stewart the 
creditor's farm, and that he was in uſe to furniſh him with 
large quantities of lime; that he ſometimes borrowed ſmall 
ſums from his neighbour Mr Stewart, which were afterwards 
allowed in accounting for the lime; and, particularly, it ap- 
peared from a miſſive produced, that, not long after the date 
of the bill, Mr Houſton burnt ſome kilns of lime for Mr 
Stewart, which were to be delivered to him in payment of cer- 
tain ſums which he then owed him; and it was probable that 
the bill in diſpute was one of theſe ſums. The judgment pro- 
nounced by your Lordſhips in that caſe is in the following 
words. The Lords, in reſpect of the circumſtances of the caſe, 
* found, That no action lay upon the bill; and ſuſpended 
* the letters fe mpliciter.” 


It 
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It is therefore humbly ſubmitted, if any of the foreſaid de- 
ciſions can apply to the preſent caſe. In all and each of 
them, beſides a long taciturnity, other circumſtances did con- 
cur, which rendered it highly preſumable that the debt had 
been paid; whereas in the preſent caſe there does not occur 
any ſuſpicious circumſtance againſt the debt; on the contrary, 
the taciturnity that hath occurred is in this caſe eaſily ac- 
counted for. | 

It appears from the facts already ſtated, that the money for 
which this bill was granted, did truly ariſe from the rents of 
Kelton, over which William Maxwell was factor; which rents, 
it appears, were lent out by him to Kirkconnel, for behoof of 
his conſtituent. And accordingly, when he makes up an account 
of his intromiſſions with the rents of that eſtate, he takes credit 
for the ſum in this bill, and alſo for the ſums in the other bills 
above mentioned. | 

It from thence clearly appears, that he had lent out theſe 
ſums for behoof of his conſtituent, there to remain at intereſt 
till ſhe ſhould have occaſion for the money. The accepters of 
theſe bills were perſons of unexceptionable credit. He con- 
fidered the money as ſure as in the hands of the bank; and as 
he did not chuſe to keep in his own cuſtody money which was 
not his own property, ſo his intention 1s extremely obvious, 
that he meant the money ſhould remain in the hands of theſe 
gentlemen until he ſhould ſettle and clear accounts with the 
Lady Logan his conſtituent, when he would indorſe to her 
theſe bills, (which he conſidered as her property), as ſo much 
caſh towards payment of the balance that might ariſe againſt 
him: and as theſe accounts were never ſettled or cleared, it 
ſufficiently accounts for theſe bills lying over ſo long unpaid; 
and muſt remove any ſuſpicion arifing from the antiquity of 
the bills. | | 

And in this view of the caſe William Maxwell's ſtraitened 
circumſtances, though true, would be of no moment; as it ap- 


pears 
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pears that he very honeſtly conſidered the money not as his, 
and himſelf not at liberty to diſpoſe of it. 

Ar the ſame time the reſpondent muſt obſerve, that Wil- 
ham Maxwell was not in labouring circumſtances. On the 
contrary, he continued to be a man in good credit. He was 
poſſeſſed of a land-eſtate of ſome value. He left more than 
ſufficiency of effects to have paid every ſhilling he owed in 
the world; and a conſiderable ſum of ready money was found 
in his repoſitories after his death. But having made no con- 
veyance of his eſtate, and his brother, the reſpondent, being a 
poor man with a large family of children, William Maxwell's 
_ creditors did voluntarily agree to give him an abatement of 
35 4 d. per pound, provided he would make up titles to the 
eſtate, and diſpone it to truſtees for their behoof; by which 
the great expence of legal diligence and a judicial ſale would 
be ſaved. 

It 1s ſaid, That the ſum in Carſwadda's connt-book, which 
it is there ſaid he lent to Kirkconnel, does not correſpond with 
the ſum in the bill; and it is: me what extraordinary, that 
Carſwada ſhould, upon the 27th of February 1734, have been 
collecting rents at Kelton, and the ſame day have lent the mo- 
ney at Dumfries, which is at the diſtance of ſeventeen miles. 

In the firſt place, The ſum in the account-book is only 
12 s. 6 d. ſhort of the ſum in the bill, which it was very na- 
tural to Carſwada to give out of his own pocket, to make it 
even money. And as to the other obſervation, it procreds 
upon a miſtake in fact. It appears from the account-book, 
that the laſt collection was made upon the 26th ot February, 
and the bill is dated the day following. 

The petitioners ſay, That the ſtate of accounts referred to 
by the reſpondent is altogether an imperfect ſcroll, incomplete 
and unintelligible, and without any date, docket, or ſub— 
ſcription, and made out by no body knows who. 

The accounts are no doubt ſo far incompleat, that they 
were never cleared or docketed. But at the ſame time they are 

0 perfectly 
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perfectly intelligible. They were made out by Carſwadda 


himlelf ; they are all of his own . they are in- 
titled, 6 Diſcharge of money paid to and for Lady Logan, as 
* executrix to. the deceaſed Robert Johnſton of _—_ her bro- 
* ther, conform to an account thereof, ſigned by both parties 
* of the date hereof; and every article of this account does 
bear a date. 

The petitioners ſay, That the letter from Carſwaddato Mr 
Hunter ought to have been produced; and that the letter 
from Mr Hunter to Carſwadda does diſprove the reſpondent” 0 
alledgeance; for that Mr Hunter's being upon the watch, in 
caſe adjudications ſhould be led againſt Kirkconnel's eſtate, i is 
inconſiſtent with the idea of this bill's being a ready-money 
fund: and that it could not be ſuppoſed that Mr Hunter 
would accept of an old bill as ſo much ready caſh in paſſing 
the factor of Kelton's accounts. 

Kirkconnel, the accepter of the bill, was always conſider- 
ed as a man of very good circumſtances, and of undoubted 
credit, although about the period of the foreſaid letter, it was 
uncertain what effect the operations of the years 1745 and 
1746 might have had upon his affairs, which ſeems to have 
given riſe to the foreſaid expreſſions in Mr Hunter's letter. 

Whether Mr Hunter would, upon a clearance of the fac- 
tor's accounts, have accepted of the foreſaid bill, as an ar- 
ticle of diſcharge in Carſwadda's accounts, is immaterial ro 
the preſent queſtion. As it clearly appears, that the ſum in the 
bill did ariſe from the rents of Kelton ; ſo it would likewiſe 
appear from the foreſaid letter, that Carſwadda did conſider 
that money as the money of his conſtituent, and that he had 
been wanting Mr Hunter's directions about it. Oa the other 
hand, -it would appear, that Mr Hunter was doubtful, whe- 
ther that money ſhould be conſidered as Kelton's money, and 
remain at Kelton's credit; and therefore Mr Hunter, in 
his letter, declines to give any orders about it at that 
time: His words are, I wall not yet give you any or- 
ders anent it ; clearly denoting, that the matter was to re- 
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main in ſuſpenſe. And as theſe accounts in reality never 
came to a clearance in Carſwadda's lifetime, the foreſaid cir- 
cumſtance does ſufficiently account for the money's not being 
demanded. 

The petitioners lay great ſtreſs upon the following circum- 
ſtance, viz. That about the year 1738 or 1739, a few years 
after the date of this bill, when Kirkconnel, the petitioner's 


_ grandfather, intended to ſettle his eſtate upon the late Kirk- 


connel, the accepter of the bill, he made a ſtate of his af- 
fairs, holograph of himſelf; in which is the following ar- 
ticle. The debts of the eſtate of Kirkconnel were, in my 
time, and many of them of my own contracting. L. 1338 
« Sterling ; of which ſum, before I ſettled the fee of my for- 
* tune upon my ſon, I paid to Carſwadda L. 38 Sterling.” 
But to this it is anſwered, That there is no reaſon why this 


jotting ſhould be held as evidence in favour of Kirkconnel 


himſelf. . It would be attended with dangerous conſequences, 
if any note or jotting by the debtor ſhould be held as evi- 
dence that the debt was paid. And therefore this jotting 
will by no means prove, that Kirkconnel did even pay L. 38 
Sterling to Carſwadda. But, 24s, Were full credit to be 
given to this jotting, it muſt be preſumed, from the circum- 
ſtances of this caſe, that it applied to ſome other tranſaction. 
There is no reaſon for prefuming that it applied to this bill, 
when not only the bill itſelf remained in the hands of the cre- 
ditor, but likewiſe when it appears from Carſwadda's ſtate 
of accounts anent the Kelton rents, which was made up after 
the date of Kirkconnel's holograph ſtate, (as appears from ſe- 
ver al articles in the account being of a poſterior date), that 
Kirkconnel's bill was given up at that time as reſting, which 
it cannot be preſumed he would have done had it been 
aid. 

4 Beſides, Mr Hunter's letter in the 1747 is likewiſe ſufſfi- 
cient to redargue any preſumption ariſing from the foreſaid 
jotting. Mr Hunter was at as time doer for Logan, and ſtill 
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is ſo. The foreſaid letter ſhows, that Carſwadda had been 
writing him for directions what he ſhould do, as to the ap- 
lifting or ſecuring of the money due by the forefaid bill, which 
Carſwadda looked upon asLogan's money, not his own. This 
proves, that the bill was reſting in the 1747, and muſt re- 
move any preſumption ariſing from the foreſaid jotting of 
payment's having been made in the 1738. 

The petitioners likewiſe found upon what they alledge the 
late Kirkconnel declared when on deathbed. The petitioners 
alledgeance was ſtated for the firſt time in a repreſentation to the 
Lord Ordinary, in December 1765, and is in the following 
words: „ That the late Kirkconnel, when on deathbed, at 
* which time it ſeems ſome hints were thrown out that the 
© ſum in this bill ſtil} remained due, declared, That he was 
* not owing this ſum; that at the time of granting this bill, 
e he ſometimes tranſacted bufineſs for his father old K irkcon- 
ee nel, and poſſibly may have granted this bill on his account.” 

But, in the fir place, There is not the leaſt degree of evi- 
dence to ſupport this allegation ; and, ade, Although there were 
evidence of it, it would be of very little moment : For the late 
Kirkconnel, from the manner the ſtory is told, feems to have 
conſidered himſelf as owing nothing, becauſe the bill had not 
been aceepted on his own account ; but that if he had accepted 
ſuch a bill, it was done by him in the courſe of managing his fa- 
ther's affairs. Indeed he would ſeem to have ſpoke with great 
uncertainty, as he does not even remember that he had accepted 
the bill; and yet none will believe, that the bill was a forgery, 
Carſwadda. had always the character of being as honeſt a man 
as any in the country; and ſince the late Kirkconnel did not re- 
member the accepting of the bill, there is ſurely no reaſon to 
preſume that he paid it. 

Upon the whole, therefore, the reſpondent does, with ſubmiſ- 
ſion, apprehend, that any taciturnity that has occurred in this 
caſe, is ſufficiently accounted for ; and that no circumſtances do 
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, concur, from which payment of the bill in queſtion can be in- 


ferred, in oppoſition to the legal preſumption arifing from the 
document of debt being in the hands of the proper creditor, 
The reſpondent does not diſpute, that ſuch facts and circum- 
ſtances may concur, as may be ſufficient grounds for a court of 
law, to preſume payment without a written voucher thereof; 
but he humbly apprehends, that no ſuch circumſtances do con- 
cur in this caſe. And, in the general, he muſt beg leave to ob- 
ſerve, that it is a matter of very great delicacy, to determine 
what evidence is ſufficient to eſtabliſh ſuch a preſumption. 
Some perſons are ſo ſlovenly in their tranſactions, that ma- 
ny things in their conduct will appear moſt extraordinary to 
a man of accuracy in buſineſs ; and yet a man's being pol- 
ſeſſed of an indolent diſpoſition, is no reaſon for cutting him 
out of any of his juſt rights ; and therefore, before evidence 
of this kind can be properly weighed or judged of, it becomes 
neceſlary to know the particular temper and diſpoſition of 
the perſons who are concerned in the tranſactions: And there- 
fore, unleſs ſuch circumſtances do concur as afford irreſiſt- 
ible evidence of the debt's being paid, the ſafeſt courſe is, to 


give the legal effect to the obligation, which being found in 


the hands of the proper creditor, muſt be preſumed to be ſtill 
outſtanding. By following a different rule, real injuſtice may 
be committed ; whereas the debtor can never complain when 
he acts fo improper a part as to pay money without a written 
voucher, and at the ſame time allow the inſtrument of debt 


to remain in the hands of the creditor. 


The reſpondent apprehends that it 1s material in this caſe 
to obſerve, that the reſpondent has brought his action into 
court, concluding againſt three different defenders, tor pay- 
ment of three bills, all of an old date, which were granted to 
the reſpondent's deceaſed brother. It is as eaſy to ſuppoſe, 
that the reſpondent's brother would have allowed all the three 


bills to lie over as any one of them; but it is very difficult to 


preſume, 
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preſume, 1 three different debtors ſhould each of them 
pay up the debt without a receipt, and at the ſame time, that 


each of them ſhould allow the document of debt to remain in 
the hands of the creditor. 


In reſpect whereof, &c. 


RO. MACQUEEN. 


